BREXIT GUIDE

BREXIT: WHAT HAPPENS NOW?
Following the referendum result on 23 June for the UK
to leave the European Union, the country now faces
the largest overhaul of its legal system for generations,
with tens of thousands of laws potentially affected,
ranging from employment law to financial services,
from tax to data protection.

The largest overhaul of the UK’s
legal system for generations...

Many of the legal implications of the UK’s exit from
the EU will depend on the nature of the UK’s future
relationship with the EU.
In this guide we consider the process for the UK’s
withdrawal from the EU and the various options for the
future relationship with the EU, as well as exploring the
ramifications of “Brexit” across several key areas of law
and their potential impact on businesses.

Chris Bryant
Partner, Antitrust & Competition
chris.bryant@blplaw.com

51.9%

Leave
(17,410,742 votes)
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(16,141,241 votes)
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THE WITHDRAWAL PROCESS
In order for the UK to withdraw from the EU,
it will need to take steps both internationally
and domestically:
´´ Under Article 50 of the Treaty on European
Union (TEU), the UK must serve formal notice
of its intention to leave the EU, following which
the terms of its exit and its future relationship
with the EU will be negotiated with the other
EU Member States.
´´ Domestically, the European Communities
Act 1972 (ECA) will have to be repealed by
Parliament, or at the very least amended.
´´ In addition, the UK Government will need to
clarify its membership of the World Trade
Organisation and seek to replace Free Trade
Agreements with other countries.
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ARTICLE 50 PROCESS

WITHDRAWAL AGREEMENT

INVOKE ARTICLE

50

FUTURE RELATIONSHIP
AGREEMENT

TWO YEAR NEGOTIATION PERIOD
EXTENSION BY UNANIMITY

WITHDRAWAL AGREEMENT

FUTURE RELATIONSHIP
AGREEMENT

It is at the discretion of the UK Government
when exactly it chooses to invoke Article
50. Government sources have indicated that
Theresa May does not intend to invoke Article
50 before the end of 2016.
NO DEAL

ARTICLE 50 NOTICE REVOKED?

KEY STAKEHOLDERS
UK
Prime Minister/Government - Theresa May’s cabinet
includes appointments to newly created Brexitrelated roles, including Secretary of State for Exiting
the EU (David Davis) and head of a new Department
for International Trade (Liam Fox).
Parliament - Although there is much debate and a
legal challenge over Parliament’s role in invoking
Article 50, it is likely to be heavily involved in
overseeing political negotiations.
Civil Service Brexit Unit - The new unit will examine
and report to the Prime Minster and cabinet on the
options for the UK’s future relationship with the EU
in a neutral way and set out the costs and benefits
of each option. The unit will be headed by senior civil
servant, Olly Robbins, and will sit within the Cabinet
Office. It is expected that the unit will be staffed
by up to 30 senior civil servants from the Cabinet
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Office, Treasury, Foreign Office and the Department
for Business, Innovation and Skills. Oliver Letwin, a
Conservative MP, will play a “facilitative role” in the
new unit, hearing views from across the Government
and bodies outside the Government.

EU
European Council - Article 50 provides that the
UK will need to notify the European Council (i.e.
the heads of state/government of the EU Member
States) of its intention to exit the EU. The European
Council will adopt guidelines and determine the
key conditions for the negotiations between the
UK and the EU. The European Council has set up
a “Brexit taskforce” to be headed by Belgian civil
servant, Didier Seeuws.
European Commission - While it is general practice
for the European Commission to take the lead in
negotiating trade agreements, the extent of its role
in negotiating with the UK remains far from clear.
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POSSIBLE NEGOTIATION
OUTCOMES
Agreements
Technically, the UK Government and the EU will
negotiate two separate agreements (although they
may be combined in one):
´´ A withdrawal agreement extricating the UK from
the EU; and
´´ An agreement governing the future relationship.
The two agreements could either be negotiated
in parallel or one after the other. From a UK
perspective, negotiating in parallel would almost
certainly be preferable. In any event, the agreements
are technically separate and require different
approval arrangements at EU level. Depending on its
precise terms, the agreement governing the future
relationship might require ratification by other EU
Member States.

FUTURE TRADING RELATIONSHIP
The legal implications of the UK’s departure from the EU
will vary significantly depending on which “out” option
is chosen. A number of options have been suggested.
We set out here the range of the most likely options.

EEA (Single Market access)
The UK could remain part of the European Economic
Area (EEA) and have a relationship with the EU
like Norway, Iceland and Liechtenstein. This option
would be the closest the UK could get to EU
membership without being a member of the EU and
is likely to be the least turbulent option both legally
and economically.
´´ Members of the EEA are part of the Single
Market, which allows for the free movement of
goods and services.
´´ Under this arrangement, the UK would remain
bound by much of EU law (e.g. laws concerning
employment, the environment and competition,
as well as the “four basic European freedoms”
- people, goods, services and capital) but
would cease to have a vote or formal role in the
legislative process.
´´ This would, however, still entitle UK businesses
to benefit from single market rights, such as the
passporting of financial services.
´´ The UK would become exempt from certain EU
policy areas including fisheries, energy, justice
and foreign policy.
´´ The UK would still be required to contribute to
the EU budget, although the precise amount
would need to be determined.
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No deal
When Article 50 is invoked, the UK and the EU will
enter into a two-year negotiating period. This can be
extended but only with the unanimous agreement
of all 27 other EU Member States. If the UK and the
EU fail to reach an agreement at the end of the twoyear period and there is no extension, the UK will
cease to be a member of the EU and all EU Treaties
and Regulations will no longer apply from that point
onwards. The UK’s relationship with the EU would
then be subject only to international laws such as
those of the World Trade Organisation.

HOW COULD THE LAW
BE AFFECTED?
The Brexit will affect many different areas of law.
Below we set out a snapshot of some of the key
areas of law affected.

Revocation of Article 50 notice
Once a Member State provides notice under Article
50 of its intention to leave the EU, there is no express
formal mechanism under EU law to allow for the
Member State to withdraw this notice. However, there
is a general consensus amongst leading academics
that there is an implied right to withdraw the Article
50 notice before the Member State has actually
completed its withdrawal from the EU.

Comprehensive Free Trade Agreement
The UK could seek to negotiate a comprehensive free
trade agreement with the EU, as Canada and South
Korea have done. The UK would then only be subject
to EU law if specifically maintained in the agreement.
´´ This option would give the UK the freedom to set
its own laws.
´´ A comprehensive free trade agreement is likely to
cover goods (i.e. removing tariffs and including
some provisions on mutual recognition).
´´ However, free trade agreements are typically less
extensive in respect of services. Unless covered
by the agreement, UK businesses would lose
their current Single Market rights (for example,
the freedom to establish in other EU countries).
´´ Free trade agreements do not typically contain
provisions allowing for the free movement of workers.

WTO-only relationship
This is the purest form of “out” requiring no formal
connections or negotiated agreements. The UK
would leave the EU and lose access to the Single
Market. It would rely on its membership of the WTO
as a basis for trade with the EU, providing the UK
with the same access to the EU as China or the US.

Financial Services Regulation
Much of the current legislation governing financial institutions derives
from EU law. When the UK leaves the EU (and potentially the EEA),
the Government will need to decide whether to retain the existing
laws or to replace them with its own different rules. In the light of the
uncertainty regarding the UK’s future relationship with the EU and the
EEA, the Financial Conduct Authority has advised firms to continue
with plans to implement EU legislation that is due to come into effect.
Many UK firms in the sector have benefited from a single EU regulatory
framework. The EU financial services “passport” has been particularly
important, allowing firms authorised in the UK to carry on businesses
in another EEA State. The UK is the EU’s largest financial centre, with
many international banks using London to gain access to the Single
Market and as a base from which to sell financial products and services
across the region. This may be at risk if the UK loses access to the
Single Market.

Commercial Contracts
Aside from consumer protection rules, contract law is generally a
matter of national law and is unlikely to change materially when the
UK leaves the EU. The European Commission in the past sought to
introduce a Common European Sales Law, although this met resistance
and was withdrawn. More recent, less ambitious proposals have
addressed harmonised contract rules for digital sales. These proposals
will not affect the UK after leaving the EU. Businesses will therefore
continue to be affected by different contract laws in the EU jurisdictions
in which they operate.
Businesses may wish to give some thought to contractual protections
that can be included in order to cover their positions in the wake of
the UK leaving the EU. This might go beyond standard clauses taking
account of legislative changes over time to more specific protection to
cover potentially sweeping changes.

´´ The UK would be free to act independently
without being directly subject to EU laws.
´´ The UK would have complete control over its
borders, with no obligation to adhere to the
principle of freedom of movement.
´´ However, the UK would no longer automatically be
party to existing EU trade agreements and would
need to negotiate its own agreements separately.
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Tax

Environmental Law

Although direct taxation is typically carried out at national level, the UK
tax system has been shaped in many ways by EU laws, affecting, for
example, the way in which non-UK profits can be taxed. Leaving the EU
will give the UK Government more flexibility in the way it assesses tax
for multi-national companies, although whether it will make significant
changes is open for debate. Furthermore, the UK will remain bound
by its double taxation treaties with the rest of the world and by its
commitments to the G20/OECD Base Erosion and Profit Shifting
(BEPS) project.

The UK has implemented a series of EU Directives on environmental
issues since it joined the EU. The EU imposes stringent targets and
objectives on Member States on matters ranging from habitats and
birds through to bathing water.

Regarding indirect taxation, the UK’s VAT rules derive from EU law
and a Brexit will give the Government considerable freedom either to
replace the VAT system completely with something new (such as a USstyle sales tax) or to have complete control over exemptions and reliefs.
Depending on the form that Brexit will take, it could lead to the reimposition of customs duties for transfers of goods between the UK
and the EU, which would be likely to affect businesses’ supply chains.

Intellectual Property
The UK’s intellectual property (IP) laws are largely driven by the
EU, deriving primarily from international treaties or EU law, or a
combination of the two.
Upon leaving the EU, national IP rights such as trade mark registrations,
patents and registered designs granted by the UK’s Intellectual
Property Office (UKIPO) will not be affected. The UK will remain
bound by the laws governing the granting and enforcement of those
IP rights. Moreover, the reciprocal rights granted by UK law under its
international treaty obligations will be protected under IP law.
However, all pan-EU IP rights, such as the European trade mark and
design right, will cease to apply in the UK. Businesses will need to make
an application to the UKIPO to ensure their IP rights are protected as
national rights (unless the Government were to allow all existing EU
rights to continue to benefit from protection in the UK).

Data Protection
Despite Brexit, our view is that UK-based organisations should still
aim to be compliant with the EU’s General Data Protection Regulation
(GDPR) for the following reasons:
´´ It seems likely that the UK will not have left the EU by May 2018
when GDPR comes into effect. UK companies will therefore be
bound by it;
´´ As a result of GDPR’s extra-territorial effect, UK companies that
trade into the EU and process personal data of EU-based individuals
in that respect will be caught by its provisions even after the UK
leaves the EU;
´´ The UK may come under pressure to adopt GDPR, or something
very close to it, because GDPR will continue to restrict the transfer
of personal data to countries outside the EEA. Once it has left, the
UK would be considered a non-EU destination that would have to
satisfy one of the gateways for transfer of data. Adopting GDPR or
an equivalent regime will help; and
´´ There is a pro-privacy agenda globally, with GDPR as the goldstandard. If UK-based organisations are not compliant with that
standard they could find themselves at a competitive disadvantage.
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Large parts of the UK’s law on waste derive from EU legislation, which
affects the way in which waste can be managed in the UK, particularly
with regard to landfill waste and recycling.
Leaving the EU will cause significant uncertainty in terms of
environmental policy and legislation in the UK. There is the potential for
repeal or significant amendment of many of the UK’s environmental laws.
However, the UK will remain bound by international agreements to
which it is a party in its own right, such as the Kyoto Protocol and the
Aarhus Convention.

Employment Law
Many aspects of UK employment law, such as discrimination rights,
holiday entitlement, and minimum paid annual leave derive from
EU legislation. Depending on the nature of the UK’s exit from the
EU, the effects on employment law will be varied. Legislation such
as the Equality Act will remain, but other regulations such as TUPE
and the Working Time Regulations could be repealed, which would
cause serious uncertainty for businesses and may weaken certain
employment rights.
In addition, the EU principle of free movement has led to workers from
across the EU Member States becoming employed in Britain. Although
what rules would apply to existing and future migrant workers is far
from clear, these rules are likely to have a substantial impact on many
UK businesses.

Disputes
The UK’s departure from the EU will affect the rules relating to
jurisdiction, choice of laws, and enforcement.
Jurisdiction will be affected by the loss of the Recast Brussels
Regulation. To replace this, the UK will probably accede to the Lugano
Convention and/or the Hague Convention. This will unfortunately
re-open the possibility for “Italian Torpedo” stalling tactics, which
were defeated by the Recast Brussels Regulation. However, it may be
possible for the English courts once again to grant anti-suit injunctions
covering the EU - this was regarded by the ECJ as a breach of the
principle of comity, and thus prohibited.
Choice of laws will be affected by the loss of the Rome I Regulation
(for contracts) and the Rome II Regulation (for non-contractual
matters). These will probably be addressed by a reversion to the Rome
I Convention (the materially similar precursor to the Rome I Regulation)
and the Private International Law (Miscellaneous Provisions) Act 1995.
The most significant risk will be the loss of parties’ ability to specify the
governing law for non-contractual disputes.
In relation to enforcement of judgments across the EU, the likely
accession to the Lugano Convention and the Hague Convention
on Choice of Courts Agreements will ensure that most existing
enforcement options are retained. However, some of the streamlined
procedures that will be lost (in particular relating to uncontested claims
and small claims) cannot be replaced without new legislation.
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Competition Law
The UK’s exit from the EU (and potentially the EEA) will not change the
substantive law concerning anti-competitive agreements and abuse of
dominance, as the Competition Act 1998 substantively replicates EU law.
There is, however, a strong likelihood of parallel civil investigations
by both the UK’s Competition and Markets Authority (CMA) and the
European Commission, for example in relation to international cartels.
Currently, it is general practice for either one or the other authority to
conduct an investigation.
As regards merger control, some transactions might require separate
review by both the European Commission and the CMA, whereas
currently they are subject to either the EU “one stop shop” regime or
the UK merger regime.
The state aid rules could cease to apply in the UK, making it more
straightforward for the UK Government to intervene in business.

Implications of withdrawal on different
sources of law
´´ EU Treaty rules and Regulations are directly
applicable in the UK. They do not require any
national legislation to implement them but these
rules will cease to apply once the UK leaves
the EU or EEA. If the UK wishes to retain any of
these laws, it must expressly adopt them into its
national law.
´´ EU Directives do not automatically apply in
the UK and must be implemented into national
law. This is typically done through Statutory
Instruments adopted on the basis of the ECA
1972. If the ECA 1972 is repealed, these Statutory
Instruments will fall away unless they are
expressly “saved” by the repealing legislation.

Pending EU legislation
Given the uncertainties regarding the timing of
the UK’s formal exit from the EU and the nature
of its future relationship with the EU, businesses
will be wondering whether to continue to take
steps to implement pending EU rules. While Leave
campaigners previously stated that they would
not look to implement any pending EU rules, the
Financial Conduct Authority, for example, has
advised firms to continue with plans to implement
EU legislation that is due to come into effect.

´´ Judgments of the EU Court of Justice can have
far-reaching consequences. Those judgments will
no longer apply automatically in the UK following
an exit from the EU, even if the Government
decides to retain a particular EU law. This could
result in conflicting judgments. The UK courts
will also lose the right to seek decisions on
interpretation from the Court of Justice.
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KEY CONTACTS
Our cross-practice Brexit task
force is here to help you to
address the challenges and
opportunities you now face.

Polly specialises in financial services
law and regulation, advising both
firms and individuals on contentious
matters and the management of
regulatory risk more generally. Having
spent time on secondment to the
FSA’s Enforcement Division, she has
a close understanding of how the
regulator works in practice.

We are helping clients to
understand their risks,
assess contracts and devise
strategies to influence the
future UK/EU relationship.

Polly James

Ian De Freitas

Nathan Willmott

Rebecca Harding-Hill

Partner, Financial Services
T: +44 (0)20 3400 3158
polly.james@blplaw.com

Partner, Intellectual Property and Data
T: +44 (0)20 3400 2345
ian.defreitas@blplaw.com

Partner, Financial Services
T: +44 (0)20 3400 4367
nathan.willmott@blplaw.com

Partner, Employment
T: +44 (0)20 3400 4104
rebecca.harding-hill@blplaw.com

Richard Shaw

Isabelle Laborde

John Overs

Partner, Commercial, Outsourcing & TMT
T: +44 (0)20 3400 4154
richard.shaw@blplaw.com

Associate Director, Planning and
Environment
T: +44 (0)20 3400 2667
isabelle.laborde@blplaw.com

Partner, Corporate Tax
T: +44 (0)20 3400 4312
john.overs@blplaw.com

David Anderson

Jeremy Bark

Oliver Glynn-Jones

Partner, Antitrust & Competition
T: +32 2 792 2421
david.anderson@blplaw.com

Associate Director, Regulatory
T: +44 (0)20 3400 2122
jeremy.bark@blplaw.com

Partner, Head of Commercial
Dispute Resolution
T: +44 (0)20 3400 4340
oliver.glynn-jones@blplaw.com

Andrew has extensive experience in
the mainstream competition areas of
mergers, cartels, abuse of dominance,
distribution and other commercial
relationships. He also advises leading
utilities and investors on issues of
economic regulation.

Andrew Hockley
Partner, Head of Antitrust & Competition
T: +44 (0)20 3400 4630
andrew.hockley@blplaw.com

Chris Bryant
Partner, Antitrust & Competition
T: +44 (0)20 3400 2423
chris.bryant@blplaw.com

Andrew was previously Competition
Counsel at BP plc and responsible
for advising all areas of the
business on competition law
and regulatory matters.

Chris has over a decade of experience
in Brussels and London advising
on the EU institutions, law-making
processes and trade deals.
He has helped clients to devise
successful strategies to influence EU
and domestic laws.
Chris has advised on all things Brexit
since the prospect of a referendum
was first raised in 2013.
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Getting in touch
When you need a practical legal solution for
your next business opportunity or challenge,
please get in touch.
London
Adelaide House, London Bridge
London EC4R 9HA England
Chris Bryant
Tel: +44 (0)20 3400 2423
chris.bryant@blplaw.com

About BLP
Berwin Leighton Paisner is an award-winning,
international law firm. Our clients include over
50 Global Fortune 500 or FTSE 100 companies.
Our global footprint of 13 international offices has
delivered more than 650 major cross-border
projects in recent years, involving up to
48 separate jurisdictions in a single case.
The Firm has won eight Law Firm of the Year
titles, is independently ranked by Chambers and
the Legal 500 in over 65 legal disciplines and also
ranked in ‘the top 10 game changers of the past 10
years’ by the FT Innovative Lawyers report 2015.

Clients and work in 130 countries, delivered via offices in:
Abu Dhabi, Beijing, Berlin, Brussels, Dubai, Frankfurt, Hong Kong,
London, Manchester, Moscow, Paris, Singapore and Yangon
www.blplaw.com
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Expertise
´´ Antitrust & Competition
´´ Commercial
´´ Construction
´´ Corporate Finance
´´ Dispute Resolution
´´ Employment, Pensions and Incentives
´´ Energy and Natural Resources
´´ Finance
´´ Insurance
´´ Intellectual Property
´´ Investment Management
´´ Private Client
´´ Projects and Infrastructure
´´ Real Estate
´´ Regulatory and Compliance
´´ Restructuring and Insolvency
´´ Tax

