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THE EU MARKET ABUSE REGULATION
1 MAR overview
1.1 Introduction
The new Market Abuse Regulation (Regulation (EU) No.596/2014) (“MAR”) and the
Directive on Criminal Sanctions for Market Abuse (2014/57/EU) (“CSMAD”), will together
update the market abuse regime in Europe by recasting the 2003 Market Abuse Directive
(“MAD”).1 MAR and CSMAD have been developed in line with other post-financial crisis
measures to regulate markets and financial instruments, such as MiFID II/MiFIR,2 and
alongside other national and internationally co-ordinated initiatives to tackle misconduct
and restore market confidence, such as the Fair and Effective Markets Review.3
MAR entered into force on 2 July 2014, and the majority of its provisions will become
law on 3 July 2016. As an EU Regulation, MAR will have direct effect in the UK and the
other EEA states, without the need for transposition into national law. MAR has been
prepared in tandem with the recast Markets in Financial Instruments Directive (the MiFID
II/MiFIR package commonly referred to collectively as MiFID II) as both sets of measures
are closely connected with the efficiency, integrity and competitiveness of EU markets.
MAR is heavily reliant on some of the definitions contained within MiFID II, with the result
that provisions relating to: (a) organised trading facilities; (b) SME growth markets; (c)
emission allowances; and (d) auctioned products based on emission allowances will not
apply until MiFID II implementation, which is likely to be in January 2018.
CSMAD entered into force on 2 July 2014, and will become law on 3 July 2016 for those
Member States that have opted in. The UK will not opt into CSMAD, and instead will
make any necessary changes to the UK criminal market abuse regime.
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1.2 MAR’s key aims
MAR brings in the reforms necessary to update the market abuse
framework to accommodate those developments which have
significantly changed the financial landscape since MAD was originally
introduced. These include market developments (such as emission
allowances trading) and technological developments (such as highfrequency trading), and the proliferation of trading outside the regulated
markets that were the focus of the MAD regime. MAR considerably
strengthens and extends the reach of the EU market abuse regime to
allow supervisors to monitor for market abuse across a much wider
range of different instruments and venues.
The casting of MAR as a Regulation is also a reflection of the need to
prevent differences in national implementation, as happened with MAD.
This will ensure uniform application of the new regime across the EEA.

2 Proposed changes to the EEA market abuse
regime
2.1 Scope and exemptions
2.1.1 New markets and trading venues
The scope of the current market abuse regime under MAD is restricted
to financial instruments (as defined in MiFID) traded on an EU-regulated
market.

Compliance Officer Bulletin is published
by Thomson Reuters (Professional) UK
Limited trading as Sweet & Maxwell,
Friars House, 160 Blackfriars Road,
London, SE1 8EZ. (Registered in England
& Wales, Company No.1679046.
Registered Office and address for service:
2nd Floor, 1 Mark Square, Leonard
Street, London, EC2A 4EG.)

MAR significantly broadens the scope of the regime both in terms
of instruments and the venues on which they are traded. From MAR
implementation the regime will capture:
•

financial instruments4 admitted to trading on an EU-regulated
market or for which a request for admission to trading has been
made;
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•

financial instruments traded on a multilateral trading facility
(“MTF”), admitted to trading on an MTF, or for which a request for
admission to trading has been made;

•

financial instruments traded on an organised trading facility (“OTF”),
(a new category of venue which will be introduced by MiFID II); or

•

financial instruments not falling into the categories above, the price
or value of which depends on, or has an effect on, the price or value
of a financial instrument traded on a regulated market, MTF or OTF.
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Also brought within the market abuse regime, for the first time, are spot
(i.e. physical) commodity contracts and related derivatives, to which
MAR’s market manipulation provisions will apply (see para.2.1.2).5
Finally, MAR makes specific provision6 that any transaction, order or
behaviour concerning any financial instrument as referred to in MAR
art.2(1) and (2), will fall within the market abuse regime irrespective of
whether or not such transaction, order or behaviour actually takes place
on a trading venue.
2.1.2 Spot commodity contracts and related derivatives
MAR brings in supervision of commodity derivatives, to combat concerns
over both increased volatility and unprecedented price movements that
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•

any spot commodity contract having, likely to have, or intended to have an effect on the price or value
of a financial instrument; and

•

any type of financial instrument having, or likely to have, an effect on the price or value of a spot
commodity contract whose price of value depends on the relevant financial instrument.

MAR will not apply directly to trading on the spot markets. The recitals to MAR explain that it is “not
appropriate or practicable to extend the scope of this Regulation to behaviour that does not involve
financial instruments, for example, to trading in spot commodity contracts that only affects the spot
market”.7 This will result in some inconsistency between regulation of those commodity markets which
may have an effect on the price or value of a financial instrument and those which do not. Non-EEA
persons in particular that are trading commodities may have difficulty identifying whether related
derivative contracts are traded on EEA OTFs. Such persons will need to be aware of the risk that trading
may be inadvertently caught by the MAR regime.
2.1.3 Emission allowances and related auctioned products
A typical example of abusive behaviour in relation to emission allowances would be the buying or selling
of emission allowances (or related derivatives) to fix auction prices at an artificial level or otherwise
mislead bidders in the auction. All emission allowances8 have been classified as financial instruments
under MiFID II, with the result that, from MiFID II implementation, MAR will “constitute a single rulebook
of market abuse measures applicable to the entirety of the primary and secondary markets in emission
allowances”.9 MAR will also apply to behaviour or transactions (including bids) relating to the auctioning,
on an auction platform authorised as a regulated market, of emission allowances or other auctioned
products based thereon, including when auctioned products are not financial instruments, in line with the
EU ETS Auctioning Regulation.10
2.1.4 Benchmarks
Many financial instruments are priced by reference to benchmarks. Actual or attempted manipulation
of benchmarks can have a serious impact in terms of both market confidence and investor losses, as the
LIBOR and FX scandals have demonstrated in recent years. MAR’s market manipulation provisions will
apply in relation to behaviour in relation to all benchmarks that are published or otherwise made available
to the public. This includes those benchmarks accessible via the internet, whether access is free of charge
or not.
MAR makes the following behaviour a criminal offence:
•

transmitting or providing false or misleading inputs in relation to a benchmark; and

•

any other behaviour that manipulates the calculation of a benchmark.

Benchmark manipulation is already a criminal offence in the UK. Since 1 April 2013, s.91 of the Financial
Services Act 2012 has made it an offence to make, knowingly or recklessly, false or misleading statements
relating to benchmarks or to engage in a course of conduct that creates a false or misleading impression that
may affect the setting of a benchmark. The offence outlined in s.91 is more stringent than the new offence MAR
introduces, and so this is one area in which MAR will not bring great change for firms in the UK.
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have been seen in both the physical commodity markets and the financial markets derived from them.
The close relationship between these markets means cross-market abuse can occur where transactions
conducted on derivatives markets affect the price or value of commodities in the underlying spot markets,
or vice versa. For this reason the definition of inside information is extended to information relating to
spot commodity contracts (see para.2.2.1) and MAR’s market manipulation provisions will apply to:

Benchmark definition:
“Benchmark” means any rate, index or figure, made available to the public or published that is
periodically or regularly determined by the application of a formula to, or on the basis of, the value of
one or more underlying assets or prices, including estimated prices, actual or estimated interest rates or
other values, or surveys, and by reference to which the amount payable under a financial instrument or
the value of a financial instrument is determined.11
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2.1.5 Extraterritorial reach of MAR
Article 2 of MAR appears to give the market abuse regime an almost unlimited geographical scope. The
regime will cover behaviour both within and outside the EU in relation to instruments admitted to trading
on an EU trading venue.
2.1.6 Notifications and list of financial instruments
Market participants may find themselves inadvertently committing market abuse if they are unable to
identify precisely which instruments are within the scope of the new regime. MAR attempts to deal with
this issue by imposing notification requirements on venue operators and an obligation on the European
Securities and Markets Authority (“ESMA”) to maintain a list of in-scope financial instruments.
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MAR art.4 requires operators of MAR-scope trading venues (i.e. market operators operating regulated
markets and market operators or investment firms operating MTFs or OTFs) to make the following
notifications to the competent authority of the trading venue without delay:
•

Notification of any financial instrument for which a request for admission to trading on their trading
venue is made, which is admitted to trading or which is traded for the first time.

•

Notification when a financial instrument ceases to be traded or to be admitted to trading (unless the
date on which the financial instrument ceases to be traded or to be admitted to trading is known and
was referred to in the initial notification).

These notifications will then be passed on to ESMA. ESMA will in turn be tasked with publishing and
updating a list of all the relevant financial instruments on its website.
ESMA has prepared draft technical standards to support the provisions of art.4:
•

Regulatory Technical Standards (“RTS”) governing the content of the notifications that venue
operators must submit to the competent authority and the method by which ESMA will go about
compiling, publishing and maintaining the list of financial instruments; and

•

Implementing Technical Standards (“ITS”) governing the timing, format and template for the
notification submissions.

The MAR notification requirements will be aligned with the obligations in MiFIR, with differences only in
terms of frequency. Whilst MiFIR12 requires ongoing submissions of identifying reference data for financial
instruments admitted to trading, the notification requirements in MAR require notification once in the
event of first trading/admission to trading/request for admission and once in the event the instrument
ceases to trade. ESMA will publish the list of financial instruments in an electronic, machine-readable,
and downloadable form in order to facilitate effective use and exchange of the data.
The Commission adopted a draft Commission Delegated Regulation setting out the RTS on 1 March 2016,
but (at the time of writing) the Commission Implementing Regulation formalising the ITS is still awaited.
2.1.7 Exemption for stabilisation and buy-back programmes
Like the existing MAD regime, MAR recognises that buy-backs and stabilisation can be legitimate for
economic reasons. Article 5 provides that buy-back programmes and stabilisation measures will fall
outside the market abuse regime provided certain conditions are met.
ESMA has prepared RTS governing the conditions that buy-backs and stabilisations must meet in order
to benefit from the exemption. The RTS cover:
•

in relation to buy-backs, the disclosure and reporting obligations, conditions for trading and trading
restrictions; and

•

in relation to stabilisation, the conditions regarding the limited period during which stabilisation may
be carried out under art.5(4)(a), disclosure and reporting obligations, price conditions, and conditions
for ancillary stabilisation.

Once adopted by the Commission, these RTS will take the form of a Commission Delegated Regulation
and take effect concurrently with MAR.
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2.2 Inside information, unlawful disclosure of inside information and market
manipulation
2.2.1 Inside information
MAR art.7(1) sets out the main definition of inside information. Article 7(1)(a) defines inside information as:
“information of a precise nature, which has not been made public, relating, directly or indirectly, to one
or more issuers or to one or more financial instruments, and which, if it were made public, would be
likely to have a significant effect on the prices of those financial instruments or on the price of related
derivative financial instruments.”
•

in respect of inside information relating to commodity derivatives (art.7(1)(b), which will be further
supplemented by guidelines from ESMA13);

•

in respect of inside information relating to emission allowances or auctioned products based on
emission allowances (art.7(1)(c)); and

•

for persons charged with the execution of orders concerning financial instruments (art.7(1)(d)).

The key elements of MAR’s definition of inside information are similar to the provisions of the existing
MAD regime (as currently set out in s.118C of FSMA); however, MAR brings in new provisions designed
to clarify the interpretations of “precise” and “significant effect on price”. MAR’s drafting now aligns
with FSMA, as information with price significance is now defined as meaning “information a reasonable
investor would be likely to use as part of the basis of his or her investment decisions”.
MAR also introduces the new concept of “an intermediate step in a protracted process”, designed to
deal with situations in which inside information concerns a process which occurs in stages, and provides
examples of intermediate steps.14
Intermediate step
“An intermediate step may constitute a set of circumstances or an event which exists or where there is
a realistic prospect that they will come into existence or occur, on the basis of an overall assessment of
the factors existing at the relevant time …”
“Information which relates to an event or set of circumstances which is an intermediate step in a
protracted process may relate, for example, to the state of contract negotiations, terms provisionally
agreed in contract negotiations, the possibility of the placement of financial instruments, conditions
under which financial instruments will be marketed, provisional terms for the placement of financial
instruments, or the consideration of the inclusion of a financial instrument in a major index or the
deletion of a financial instrument from such an index.”
(Recitals (16) and (17))
Given that the MAR definition of inside information does not substantively differ from current definitions,
it is likely that firms’ policies in relation to inside information may need some amendment but that
existing UK guidance and interpretation will still have relevance once MAR is in force. It is uncertain,
however, how the “price significance” and “reasonable investor” tests will interplay in practice.
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This definition of inside information is tailored further:

2.2.2 Insider dealing
MAR describes the essential characteristic of insider dealing as “an unfair advantage being obtained
from inside information to the detriment of third parties who are unaware of such information and,
consequently, the undermining of the integrity of financial markets”.
MAR provides15 that it is an offence to:
•

engage or attempt to engage in insider dealing; or

•

recommend that another person engage in insider dealing, or induce another person to engage in
insider dealing.
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Insider dealing takes place when a person possesses inside information and uses that information by
acquiring or disposing of, for its own account or for the account of a third party, directly or indirectly,
financial instruments to which that information relates.
The MAR definition of insider dealing is very similar to the definition in MAD but the insider dealing
prohibition has been broadened in two aspects to include:
•

amending and cancelling orders relating to financial instruments on the basis of inside information;
and

•

“attempting” to engage in insider dealing (this aligns with FSMA s.118(2)).

2.2.3 Unlawful disclosure of inside information
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MAR provides16 that it is an offence for a person who possesses inside information to disclose that
information to any other person except where disclosure is made in the normal exercise of an
employment, a profession, or duties. This aligns with the current UK position set out in FSMA s.118(3).
Inside information may be disclosed in the course of market soundings without amounting to unlawful
disclosure, provided prescribed procedures are followed. The safe harbour for market soundings is
discussed further below.
2.2.4 Market manipulation
MAR provides17 that it is an offence to engage in market manipulation, which is defined as any behaviour
which:
•

gives, or is likely to give, false or misleading signals as to the supply of, demand for, or price of a
financial instrument; or

•

secures, or is likely to secure, the price of one or several financial instruments at an abnormal or
artificial level,

unless the behaviour is carried out for legitimate reasons and conforms with accepted market practice.
Similarly to the extension of MAD in respect of insider dealing, MAR also prohibits “attempted” market
manipulation, which is described as any attempt to engage in any of the activities amounting to market
manipulation. This extension of the scope of MAD aligns with the UK regime currently set out in FSMA
s.118(4)–(8).
MAR sets out, in art.12 and in Annex 1A and 1B, indicators of behaviours that amount to market
manipulation and the factors to be taken into account when establishing whether a particular order or
transaction might fall within the scope of art.12’s provisions. These are supplemented by a Commission
Delegated Regulation18 setting out details of the potentially abusive practices engaged in by market
participants. The indicators and practices are summarised in the tables below, and will be an important
resource for UK market participants given the expected changes to the current FCA Handbook rules
and guidance, which will include signposts to the provisions of MAR and its Level 2 legislation only
rather than the more substantive commentary that UK market participants have been used to (see UK
Implementation Proposals, at Section 4).
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Manipulative behaviour relating to false or misleading signals and price securing
Practices

(a) Transactions or orders to trade that represent •
a significant proportion of the daily volume of
transactions in the relevant financial instrument,
related spot commodity contract, or auctioned
product based on emissions allowances
•

(d) Transactions or orders to trade that include
position reversals in a short period, represent
a significant proportion of daily volume of
transactions, and might be associated with
significant changes in the price of the relevant
financial instrument, related spot commodity
contract, or auctioned product based on
emissions allowances

“Creation of a floor, or a ceiling in the price
pattern”

•

“Ping orders”

•

“Phishing”

(b) Transactions or orders to trade undertaken by •
persons with significant buying/selling positions
in the relevant financial instrument, related spot
commodity contract, or auctioned product based
•
on emissions allowances
•
(c) Transactions that do not lead to a change in
beneficial ownership in the financial instrument,
related spot commodity contract, or auctioned
product based on emissions allowances

Buying of positions in the secondary market by
colluding parties, usually known, for example
in the equity context, as colluding in the aftermarket of an Initial Public Offer (“IPO”).

Collusive practices usually known, for example
in the equity context, as colluding in the aftermarket of an Initial Public Offer (“IPO”).
“Abusive squeeze”
“Inter-trading venues manipulation”

•

“Cross-product manipulation”

•

“Wash trades”

•

“Painting the tape”

•

“Improper matched orders”

•

“Concealing ownership”

•

“Painting the tape”

•

“Improper matched orders”

•

“Pump and dump”

•

“Trash and cash”

•

“Quote stuffing”

•

“Momentum ignition”

(e) Transactions or orders to trade that are
•
concentrated within a short time span in the
trading session and lead to a price change which
•
is subsequently reversed
•

“Creation of a floor, or a ceiling in the price
pattern”
“Inter-trading venues manipulation”
“Cross-product manipulation”

•

“Marking the close”

•

“Layering” and “spoofing”

•

“Quote stuffing”

•

“Momentum ignition”
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Indicators
(MAR art.12(1), and Annex 1A)
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(f) Orders to trade that change the
representation of the best bid or offer prices and
are removed before being executed

(g) Orders to trade that occur at or around a
specific time when reference prices, settlement
prices, or valuations are calculated and lead to
price changes that have an effect on such prices
and valuations

•

“Placing orders with no intention of executing
them”

•

“Creation of a floor, or a ceiling, in the price
pattern”

•

“Excessive bid-offer spreads”

•

“Advancing the bid”

•

“Inter-trading venues manipulation”

•

“Cross-product manipulation”

•

“Layering” and “spoofing”

•

“Quote stuffing”

•

“Momentum ignition”

•

“Smoking”

•

“Marking the close”

•

“Colluding in the after-market of an Initial Public
Offer where colluding parties are involved”

•

“Creation of a floor, or a ceiling in the price
pattern”

•

“Cross-product manipulation”

•

Arrangements in order to distort costs
associated with a commodity contract, such as
insurance or freight, with the effect of fixing the
settlement price of a financial instrument or a
related spot commodity contract at an abnormal
or artificial price

•

Cross-venue manipulation
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Indicators
(MAR art.12(2), and Annex 1B)

Practices

(a) Transactions or orders to trade undertaken
by persons, that are preceded or followed by
dissemination of false or misleading information
by the same persons or persons linked to them

Dissemination of false or misleading market
information through the media, including the
internet, or by any other means, which results,
or is likely to result, in the moving of the price of
a financial instrument, related spot commodity
contract, or an auctioned product based on
emission allowances, in a direction favourable to the
position held, or to a transaction planned, by the
person or persons interested in the dissemination of
the information

(b) Transactions or orders to trade undertaken
by persons before or after the same person or
persons linked to them produce or disseminate
investment recommendations which are
erroneous, biased, or demonstrable influenced
by material interest.

•

“Opening a position and closing it immediately
after its public disclosure”

•

“Pump and dump”

•

“Trash and cash”

•

“Concealing ownership”

•

Movement or storage of physical commodities,
which might create a misleading impression
as to the supply of, or demand for, or price or
value of, a commodity or the deliverable into a
financial instrument or a related spot commodity
contract

•

Movement of an empty cargo ship, which might
create a false or misleading impression as to
the supply of, or the demand for, or the price or
value of a commodity or the deliverable into a
financial instrument or a related spot commodity
contract

•

Dissemination of false or misleading market
information through the media, including the
internet, or by any other means, which results
or is likely to result in the moving of the price of
a financial instrument, related spot commodity
contract, or an auctioned product based on
emission allowances, in a direction favourable
to the position held, or to a transaction planned
by the person or persons interested in the
dissemination of the information

•

“Pump and dump”

•

“Trash and cash”
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Manipulative behaviour relating to employment fictitious devices or other forms of deception or
contrivance
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2.2.5 New to MAR: Market manipulation using algorithmic and high-frequency trading
Amongst the examples of market manipulation in art.12 is the inclusion of new types of abusive
behaviours connected to algorithmic and high-frequency trading (“HFT”). Whilst algorithmic trading
and HFT are not necessarily abusive, there is growing concern from regulators and market participants
globally that these forms of computer-based trading have the potential for abusive practices (in particular
the practices known as spoofing, layering and quote-stuffing). Express prohibition of certain behaviours
complements the measures to be brought in by MiFID II19 which will allow regulators better to supervise
those operating computer-based trading technologies and detect abusive behaviour.
Algorithmic trading and HFT: Behaviours expressly constituting market manipulation

COMPLIANCE OFFICER BULLETIN

Placing, cancelling, or modifying orders on a trading venue with the effect of:
•

disrupting or delaying the functioning of the trading system of the trading venue (or being likely to
do so);

•

making it more difficult for other persons to identify genuine orders on the trading system of the
trading venue (or being likely to do so), for example by entering orders that overload or destabilise
the trading book; or

•

creating (or being likely to create) a false or misleading signal about supply of, demand for, or price
of, a financial instrument, for example by entering orders to initiate or exacerbate a trend.

(Art.12(1)(c))20
Where behaviour is carried out in accordance with accepted market practice, behaviour will not amount to
market manipulation. This is discussed further below.
2.2.6 Safe harbours: Market soundings, legitimate behaviour and accepted market practices
(a) Market soundings (pre-marketing)
MAR introduces a new “market soundings” safe harbour to the offence of unlawful disclosure of inside
information. This will allow inside information to be legitimately disclosed to a potential investor in the
course of market soundings undertaken to gauge interest in a potential transaction or its potential size or
pricing. Examples include the following scenarios:
•

A sell-side firm has been in discussions with an issuer about a potential transaction and has decided
to gauge potential investor interest to determine the terms that will make up a transaction.

•

An issuer intends to announce a debt issuance or additional equity offering and key investors are
contacted by a sell-side firm and given the full terms of the deal to obtain a financial commitment to
participate in the transaction.

•

The sell-side is seeking to sell a large amount of securities on behalf of an investor and seeks to gauge
potential interest in those securities from other potential investors.21

Before conducting a market sounding, certain procedural steps will need to be taken, and detailed
record-keeping requirements are imposed. MAR art.11(4) states that, when a disclosing market
participant (“DMP”) discloses inside information to a recipient in the course of a market sounding in
accordance with the procedural steps, this should be deemed to have been made in the normal course of
the exercise of a person’s employment, profession, or duty, and therefore not to constitute market abuse.
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Market soundings: Procedural steps
1. Make an assessment as to whether the market sounding will involve the disclosure of inside
information (and keep a written record of the reasoning and conclusion). If there will be disclosure of
inside information, follow steps 2–6.
2. Obtain, from each market sounding recipient, their written consent to being made an insider (by
receiving the inside information).
3. Inform each recipient that they are:
(a) prohibited from carrying out transactions if based on the inside information;
(b) prohibited from amending or cancelling any existing positions they hold, based on the inside
information; and
(c) obliged to keep the information confidential.

5. Inform each market sounding recipient when market sounding information ceases to be inside
information (and keep records and provide those records to the Competent Authority on request).
6. All records are to be kept for at least five years.
ESMA has prepared draft RTS governing the appropriate arrangements, procedures, and record-keeping
requirements, and ITS governing systems, and notification templates. These will take the form of a
Commission Delegated Regulation and a Commission Implementing Regulation respectively and will
take effect concurrently with MAR.
Recipients of market soundings must make their own assessment of whether the information they receive
amounts to inside information and of when inside information ceases to be so. ESMA is consulting (until
31 March 2016) on Level 3 guidelines for persons in receipt of market soundings, covering:
•

the factors they should take into account when information is disclosed to them as part of a market
sounding in order for them to assess whether the information amounts to inside information;

•

the steps that such persons are to take into account when information is disclosed to them in order to
comply with arts 8 and 10 of MAR; and

•

the records that such persons are to maintain in order to demonstrate that they have complied with
arts 8 and 10 of MAR.

Whilst MAR’s market soundings provisions will, in many ways, simply codify existing good practice,
firms need to ensure their internal policies are adapted for compliance as the procedural steps must be
followed in order to benefit from the safe harbour.
Another important issue is the fact that the protection afforded by the market soundings regime of
MAR is only available to DMPs as listed in art.11(1)(a)–(d) of MAR. This means brokers who receive inside
information from an advisor during the course of a market sounding, and then in turn sound their clients,
would not be captured by the market sounding regime, because a third party must be acting on behalf of
an issuer to be considered a DMP.

COMPLIANCE OFFICER BULLETIN

4. In respect of each market sounding recipient, make and maintain a record of all information given
to that recipient during the market sounding (and be ready to provide this record to the Competent
Authority on request).

(b) Legitimate behaviour
The operation of Chinese walls is recognised in MAR22 as a safe harbour from commission of insider
dealing. Where a firm is in possession of inside information and deals in financial instruments related
to that inside information, the firm will not be deemed to have engaged in insider dealing purely on the
basis of that dealing, if it has in place “effective internal arrangements” that ensure the dealing decision
maker and any person who may have an influence on that decision are not in possession of inside
information.
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Other forms of legitimate behaviour, from a person in possession of inside information, that will not
automatically be deemed to be insider dealing are:
•

acquisition or disposal of financial instruments in the exercise by that person of their normal function
as market maker23 or counterparty;

•

where the person is employed to execute orders on behalf of third parties and engages in acquisition
or disposal of financial instruments in the normal course of that person’s employment, profession or
duties;

•

where the person is carrying out a transaction that arises out of an order, agreement or obligation that
was placed, concluded, or arose before the person was in possession of inside information;

•

where the person has obtained inside information in the conduct of a takeover or merger and uses
that information solely for the purpose of proceeding with the takeover or merger; and

•

where the person is acquiring or disposing of financial instruments on the basis of his prior decision to
do so, based on his own knowledge.

These forms of legitimate behaviour are already recognised in the UK regime and are set out in Ch.1 of the
Market Conduct sourcebook, however, firms should familiarise themselves with the UK implementation
proposals for MAR, to ensure that they are referring to the correct primary sources and guidance when
relying on safe harbours. In particular the recitals to MAR provide further qualifications on the extent of
the safe harbours, and art.9(6) of MAR provides that, even where, on the face of it, behaviour falls into
one of the categories of legitimate behaviour, a Competent Authority may still establish that there was
an illegitimate reason behind the relevant behaviour (i.e. the orders, transactions or other behaviour) that
contravenes the prohibition on insider dealing. See Section 4 for consideration of the changes that will be
made to the FCA Handbook.
(c) Accepted market practices
Article 3(1)(9) of MAR defines “accepted market practice” (“AMP”) as a specific market practice that is
accepted by a competent authority of a given Member State in accordance with the provisions of art.13.
The concept of an AMP is not new to MAR, and in the UK behaviour that would otherwise constitute
market manipulation is not considered abusive if it is done for “legitimate reasons and in conformity with
accepted market practices on the relevant market”.24
However, practice which one competent authority considers to be an AMP may not be viewed as such
by another, for example, if the particular AMP relates to a specific national market which operates in a
specific context that may not be appropriate to other EU markets.
Due to innovation and the continued dynamic development of financial markets, new or emerging
market trends could result in novel market practices. It is not the intention of MAR that these should
automatically be assumed to be unacceptable by competent authorities. Instead, art.13 of MAR sets out
the criteria a competent authority must take into account before it accepts a market practice as an AMP.
The proposal to accept an AMP must then be notified to other competent authorities and to ESMA, which
will issue an opinion as to the compatibility of the proposed AMP with art.13. ESMA has the power to
make decisions in the event of disagreement between competent authorities.
It will be possible for a competent authority to go ahead and establish an AMP contrary to the opinion of
ESMA, but MAR art.13(5) requires it to set out full reasons for doing so on its website and, in particular,
reasons why, in the view of the competent authority, the AMP will not threaten market confidence.
ESMA was tasked with preparing draft RTS on the establishment, maintenance, and termination of
accepted market practices and, based on these, the Commission has prepared a draft Commission
Delegated Regulation25 to take effect concurrently with MAR.
2.2.7 Preventing and detecting market abuse
Article 16(1) of MAR requires market operators and investment firms that operate a trading venue (i.e.
an RM, MTF, or OTF) to establish and maintain effective arrangements, systems, and procedures for
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preventing and detecting market abuse and attempted market abuse. The same requirements will apply
irrespective of the categorisation of a venue as an RM, MTF or OTF.
Market operators and investment firms that operate a trading venue are also obliged to report suspicious
transactions and orders (by means of Suspicious Transactions and Orders Reports, or “STORs”) to the
competent authority without delay. “Persons professionally arranging or executing transactions” are also
required to establish and maintain effective arrangements, systems and procedures to detect suspicious
transactions and orders, and to report them to competent authorities without delay.
•

STORs must also be submitted in respect of OTC derivatives trading where the underlying instrument
is traded on a RM, MTF or OTF.

•

The obligation applies irrespective of the trading capacity in which the order is entered or the
transaction is executed (i.e. on own account, on behalf of a client), and irrespective of the types of
clients concerned (e.g. institutional, professional, retail).

•

The obligation to report suspicious orders applies whether or not they have been executed (e.g. where
an entity has refused to place an order for a client).

•

Transactions that might constitute market abuse or attempted market abuse must be reported, for
example, in circumstances where activity is started but not completed, due to failed technology or an
instruction to trade which is not acted upon.26

ESMA has prepared RTS on the arrangements, systems, procedures, and notification templates to
report suspicious orders and transactions. Based on these, the Commission adopted a draft Commission
Delegated Regulation on 9 March 2016.
A single and harmonised template for electronic submission of STORs is likely to assist compliance in
markets where orders and transactions are becoming increasingly cross-border.

2.3 Disclosure requirements
2.3.1 Public disclosure of inside information
Issuers must publicly disclose inside information as soon as possible to avoid insider dealing and ensure
investors are not misled, unless disclosure can be delayed in circumstances where it would be unfairly
prejudicial to the issuer. Article 17 of MAR expands on the MAD provisions relating to public disclosure
and the possibility of delaying disclosure as follows:
•

MAR expands the scope to issuers of financial instruments traded only on an MTF or an OTF, provided
that these issuers have requested admission to trading on an MTF or have approved trading on an
MTF or an OTF.

•

MAR expands the scope to emission allowance market participants (“EAMPs”), unless they are
exempted on the basis of thresholds, currently expected27 to be:
– a minimum threshold of carbon dioxide (“CO2”) equivalent of 6 million tonnes a year; and
– a minimum threshold of rated thermal input of 2,430MW.

•

MAR sets out the manner in which the issuer should disclose inside information and requires the
issuer to post that information for five years on its website.

•

MAR introduces the possibility for SME growth market issuers to post inside information on the
trading venue website instead of their own website.

•

MAR introduces an additional possibility of delaying public disclosure, under certain conditions, in
order to preserve the stability of the financial system. ESMA is consulting (until 31 March 2016) on
draft guidelines to establish a non-exhaustive indicative list of legitimate interests of issuers or EAMPs
to delay disclosure of inside information and situations in which the delay of disclosure is likely to
mislead the public.

COMPLIANCE OFFICER BULLETIN

The obligation to submit STORs is wide in scope:
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•

MAR introduces notification requirements to the competent authority in case of delay in disclosure of
inside information, along with a new obligation to provide a written explanation justifying the delayed
disclosure.

The circumstances in which disclosure may be delayed are drafted more strictly in MAR and this, along
with the changes in scope, will mean firms need carefully to review their procedures around public
disclosure.
ESMA has prepared draft ITS on the technical means for appropriate public disclosure of inside
information and for delaying the public disclosure of inside information. These will take the form of a
Commission Delegated Regulation governing matters such as posting inside information on a website
and the information that should be included in notifications to competent authorities.
2.3.2

Insider lists

COMPLIANCE OFFICER BULLETIN

Issuing companies (i.e. listed companies or companies that list any financial product) and people acting
on their behalf must maintain a detailed log of their insiders, and provide the insider list to the competent
authority on request. Article 18(8) of MAR also applies this requirement to EAMPs and auction entities,
namely auction platforms, auctioneers, and the auction monitor.
Insider lists: Minimum content
•

the identity of any person with access to inside information;

•

the reason for the inclusion of the person on the list;

•

the date and time at which the person obtained access to inside information;

•

the date and time at which the person ceased to have access to inside information; and

•

the date at which the insider list was created and updated.

MAR art.18
The precise format of insider lists and the format to update them is set out in Draft Commission
Implementing Regulation (EU) No.2016/347 adopted 10 March 2016, which is based on ITS prepared by
ESMA.
Whilst there will be some practical issues in making the necessary changes to internal procedures for
insider lists, it is likely that the more uniform data fields required from MAR’s implementation will have
positive benefits, as national differences have existed with regard to the data included in insider lists. This
has imposed unnecessary administrative burdens on issuers active in multiple jurisdictions.
2.3.3 Managers’ transactions
Article 19 of MAR covers reporting of transactions made by “persons discharging managerial
responsibilities” (“PDMRs”) at an issuer or EAMP and persons closely associated with them. PDMRs and
close associates must report to the issuer and the competent authority once a threshold of €5,000 per
year is exceeded.28 Notification of transactions by PDMRs was provided for in MAD, but MAR extends the
scope of the obligation by applying it to a wider range of instruments and venues.
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Notifiable transactions29

•

acquisition, disposal, short sale, subscription, or exchange;

•

acceptance or exercise of a stock option, including of a stock option granted to managers or
employees as part of their remuneration package, and the disposal of shares stemming from the
exercise of a stock option;

•

entering into or exercise of equity swaps;

•

transactions in or related to derivatives, including cash-settled transactions;

•

entering into a contract for difference on a financial instrument of the concerned issuer or on
emission allowances or auction products based thereon;

•

acquisition, disposal, or exercise of rights, including put and call options, and warrants;

•

subscription to a capital increase or debt instrument issuance;

•

transactions in derivatives and financial instruments linked to a debt instrument of the concerned
issuer, including credit default swaps;

•

conditional transactions upon the occurrence of the conditions and actual execution of the
transactions;

•

automatic or non-automatic conversion of a financial instrument into another financial instrument,
including the exchange of convertible bonds to shares;

•

gifts and donations made or received, and inheritance received;

•

transactions executed in index-related products, baskets and derivatives, insofar as required by
art.19 of MAR;

•

transactions executed in shares or units of investment funds, including alternative investment funds
(“AIFs”) referred to in art.1 of Directive 2011/61/EU, insofar as required by art.19 of MAR;

•

transactions executed by manager of an AIF in which the person discharging managerial
responsibilities or a person closely associated with such a person has invested, insofar as required by
art.19 of MAR;

•

transactions executed by a third party under an individual portfolio or asset management mandate
on behalf of, or for the benefit of, a person discharging managerial responsibilities or a person
closely associated with such a person; and

•

borrowing or lending of shares or debt instruments of the issuer, or derivatives or other financial
instruments linked thereto.

The reporting requirement covers transactions by PDMRs (or close associates) conducted on their own
account relating to the shares or debt instruments of the issuer or any derivatives or other financial
instruments linked to such shares or debt instruments. Transactions must be notified within three days of
the date on which the relevant transaction takes place. ESMA has prepared draft ITS on the format and
template for the notification of managers’ transactions.

COMPLIANCE OFFICER BULLETIN

MAR art.19(7) sets out a list of transactions that must be notified, supplemented by the further
transaction types below:

A Commission Delegated Regulation30 will set out further detail on the circumstances in which an issuer
may allow a PDMR to trade on own account or for the account of a third party during a closed period,31
the circumstances that would be considered as exceptional, and the types of transaction that would
justify the permission for trading.
UK implementation of PDMR notification requirements is covered in para.4.3.5.
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2.3.4 Investment recommendations and statistics
MAR art.20 sets out requirements that producers or disseminators of investment recommendations must
take reasonable care that information is objectively presented and that interests or conflicts of interest are
disclosed relating to the financial instruments that are the subject of the recommendation. MAD imposed
similar requirements and these are set out in COBS 12.4 of the FCA Handbook. However, MAR expands the
scope of persons that will fall within the scope of the obligations. Whilst MAD imposed general standards
on all “relevant persons”, and additional rules on financial analysts (comprising independent analysts,
investment firms and credit institutions), MAR’s definition of “information recommending or suggesting an
investment strategy”32 could result in a very wide category of persons being subject to the rules.

COMPLIANCE OFFICER BULLETIN

ESMA has prepared RTS on the technical arrangements for the objective presentation of investment
recommendations or other information recommending or suggesting an investment strategy, and
for disclosure of particular interests or indications of conflict of interest. ESMA’s proposal is for a
proportionate approach which will impose more stringent requirements on persons posing a higher risk in
terms of market integrity and investor protection. The table below sets out the proposed approach.
MAR art.3(1)(34) “information recommending
or suggesting an investment strategy” means:

ESMA’s recommendation

(i) produced by an independent analyst, an
investment firm, a credit institution, any other
person whose main business is to produce
investment recommendations, or a natural person
working for them under a contract of employment
or otherwise, which, directly or indirectly, expresses
a particular investment proposal in respect of a
financial instrument or an issuer; or

General requirements applying to all persons in
this category.

(ii) produced by persons other than those referred
to in point (i), which directly proposes a particular
investment decision in respect of a financial
instrument.

General requirements applying to all persons in
this category.

Additional requirements applying to all persons in
this category.

Additional requirements applying only to persons
who classify as “experts”. An “expert” is a person
who:
•

falls outside (i) above; and

•

presents himself as having financial expertise
or experience; or

•

puts forward his recommendation in such
a way that other persons would reasonably
believe he has financial expertise or
experience.

At the time of writing, the Commission has not yet adopted the RTS.

3 Enforcement and sanctions under MAR
3.1 Financial penalties under MAR
MAR imposes financial sanctions for civil market abuse offences in order to address inconsistency in
the level of sanctions imposed in Member States. In the UK the FCA has yet to launch any consultation
on financial penalties for market abuse offences, but MAR’s provisions are broadly in line with the FCA
approach. MAR imposes the following “minimum maximum” financial penalties for contravention of its
provisions:
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Firms

Individuals

Any provision

Three times the amount of
profits, gains, or losses avoided

Three times the amount of
profits, gains, or losses avoided

Art.14 (insider dealing; unlawful
disclosure of inside information)

€15,000,000 or 15% of annual
turnover

€5,000,000

Art.15 (market manipulation)

€15,000,000 or 15% of annual
turnover

€5,000,000

Art.16 (prevention and detection
of market abuse)

€2,500,000 or 2% of annual
turnover

€1,000,000

Art.17 (disclosure requirements)

€2,500,000 or 2% of annual
turnover

€1,000,000

Art.18 (insider lists)

€1,000,000.

N/A

Art.19 (managers’ transactions)

€1,000,000.

N/A

Art.20 (investment
recommendations and statistics)

€1,000,000.

N/A

3.2 Investigatory powers for competent authorities
MAR introduces minimum investigative powers for competent authorities, in what is a significant
extension of such powers in many EU jurisdictions but which largely mirrors the powers already held by
the FCA in the UK. Set out in art.23, these include powers to:
•

access documents, data and traders’ systems;

•

require information from individuals;

•

require individuals to attend interviews;

•

carry out on-site inspections and investigations (“dawn raids”) at sites other than private residences;

•

enter private residences with a warrant in order to seize documents and data;

•

request freezing or sequestration of assets (or both);

•

impose a temporary prohibition on professional activity;

•

suspend trading in a financial instrument;

•

require existing recordings of telephone conversations, electronic communications and data traffic
records held by certain firms; and

•

obtain data traffic records from telecommunications providers.

3.3 Cross-border investigations: The extended role of ESMA
In recent years, regulators internationally have increasingly been engaged in large-scale market abuse
investigations that involve multiple jurisdictions, reflecting the global nature of today’s financial markets.
MAR33 imposes obligations on Member States to co-operate with each other, with ESMA, and with
the competent authorities of third countries where necessary. ESMA will take on a co-ordination role
in relation to multi-jurisdictional investigations and, to assist co-operation between Member State
competent authorities and their counterparts in third countries, ESMA is preparing standard form cooperation agreements. Member States’ competent authorities are required to notify ESMA when they
propose to enter into co-operation arrangements with third countries. ESMA will also have an obligation
to publish comparative data on enforcement outcomes reported to it by Member States.

COMPLIANCE OFFICER BULLETIN

MAR provision

If a competent authority is aware of potential breaches of MAR that affect another Member State, for
example, in relation to acts carried out in another Member State or acts affecting financial instruments
traded on a trading venue located in another Member State, it is required to give notice to the competent
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authority of that other Member State and notify ESMA. The competent authorities of the relevant
Member States and ESMA will consult on the appropriate action to take. In relation to wholesale energy
products,34 the Agency for the Co-ordination of Energy Regulators (“ACER”) must also be notified and
consulted.

3.4 Reporting MAR infringements: Whistleblowing
Whistleblowing is a useful source of intelligence for regulators. MAR requires that Member States put in
place effective mechanisms to encourage reporting of actual or potential breaches of MAR. Article 32 of
MAR sets out whistleblowing obligations, and this is supported by a Commission Implementing Directive.35

COMPLIANCE OFFICER BULLETIN

Whistleblowing mechanisms: minimum requirements
•

Specific procedures governing receipt of reports of breaches and their review and follow-up,
including establishing secure communication channels for reporting purposes.

•

Appropriate protection in the workplace for whistleblowers reporting breaches or accused of
breaches.

•

Protection of the personal data both of the person reporting the breach and the natural person
who allegedly committed the breach at all stages of the procedure. This requirement includes an
obligation to keep confidential the identities of the individuals concerned.

MAR art.32.
Member States may provide for financial incentives for whistleblowers, provided that certain conditions
are met, as set out in MAR art.32(4). In the UK there are no proposals to introduce financial incentives.
The whistleblowing regime introduced by the FCA and PRA (in relation to deposit takers, PRA-designated
investment firms, and insurers) will offer considerable protection to whistleblowers once fully in force
from 7 September 2016. There are also plans by the regulators to consult on applying the new rules
to UK branches of overseas banks and, once the rules have been in effect long enough to assess their
effectiveness, it is possible the rules will be applied more widely to other regulated firms, such as brokers,
investment firms, and consumer credit firms.

3.5 CSMAD: Criminal sanctions for market abuse
As noted in Section 1, the UK has not opted in to CSMAD. Nonetheless, given that it will be implemented
across the other Member States of the EU, CSMAD will affect UK firms involved in cross-border trading
elsewhere in Europe. Those UK firms may incur criminal liability in jurisdictions which have implemented
CSMAD. CSMAD imposes criminal sanctions for insider dealing, market manipulation, and benchmark
manipulation.
The reason that the UK decided not to implement CSMAD is that the UK criminal market abuse regime
already imposes criminal sanctions for these behaviours. CSMAD also imposes corporate criminal liability
for market abuse committed by a “leading person” within a firm and for failure of supervision or control by
a leading person. The UK regime does not currently impose such criminal liability and moves to introduce
a corporate offence in the UK have stalled for the time being. This is discussed further in Section 4.5.

4 UK implementation proposals
4.1 Status of UK implementation proposals
Alignment of the UK regime is required in order to repeal or replace any existing law and regulatory rules
that would otherwise conflict with MAR.
FCA’s consultation on the Handbook changes required to align UK rules with MAR (see para.4.3 below)
closed on 4 February 2016, and final Handbook provisions are scheduled to be published in Spring 2016.
Similarly, at the time of writing, HM Treasury has only issued a preliminary draft of the regulations which
will implement the necessary legislative changes in the UK (see para.4.2).
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4.2 Amendments to primary and secondary legislation
HM Treasury is preparing secondary legislation to repeal or modify existing domestic law, where it
conflicts with MAR, to meet the UK’s amended obligations under the new regime. This secondary
legislation will also cover new MAR obligations which are not covered by the existing market abuse
regime, such as the requirement for employers to have internal procedures for employees to report
infringements of MAR.

4.3 Amendments to FCA Handbook
4.3.1 Overview of FCA’s approach to implementation

•

The FCA handbook will no longer contain binding market abuse rules and instead will contain
guidance on matters which are governed by MAR.

•

Following on from HM Treasury’s proposal to remove the requirement for the FCA to create a Code
of Market Conduct (“CoMC”), rather than deleting the CoMC, the FCA intends to preserve it as far as
legally possible, given the reliance on it by industry for an indication of the FCA’s expectations.

•

Given that the Model Code is partly incompatible with MAR, the FCA proposes to replace it with
guidance.

•

The FCA proposes to replace Chapters 1–3 of the Disclosure Rules and Transparency Rules
sourcebook (“DTR”) with signposts to the relevant MAR provision, and to rename the Disclosure Rules
as “Disclosure Guidance”.

4.3.2 Code of Market Conduct
The Code of Market Conduct (“CoMC”) currently sets out helpful guidance to assist market participants
in determining whether or not behaviour amounts to insider dealing (or another type of market
manipulation). The guidance provides descriptions of behaviour that does and does not amount to
market abuse. It also identifies the factors the FCA uses to decide whether behaviour amounts to market
abuse. CoMC is issued under FSMA s.119 which is to be repealed, but the FCA proposes to retain the
guidance in CoMC as far as legally permitted. That guidance will no longer have the status of a formal
code, but will remain (where compatible with MAR) in its current Handbook location.37 In effect, however,
much of the existing CoMC will be deleted and replaced with “signposts” referring to the relevant
legislation, RTS or ITS.
4.3.3 Stabilisation
The existing safe harbour for stabilisation is set out in Chapter 2 of the Market Conduct sourcebook
(“MAR 2”). As stabilisation is covered directly by art.5 of MAR, the FCA proposes deleting most of the
provisions of MAR 2 and replacing them where appropriate with a signpost to the equivalent provisions
of art.5 and the RTS prepared by ESMA (see para.2.1.7 above) and adopted by the Commission under
art.5(6) of MAR. However, the FCA proposes to retain in substance the following provisions of MAR 2:
•

MAR 2.5.1: This provision provides a safe harbour for stabilisation in certain third-country jurisdictions
provided a number of specific conditions are met.

•

MAR 2.3.6G: This provision sets out what the FCA deems “adequate public disclosure”.

•

MAR 2.3.9G: This provision sets out details of where notifications of stabilisation transactions are to
be made.

COMPLIANCE OFFICER BULLETIN

The FCA launched a consultation (CP15/35)36 in November 2015, detailing its proposals for changes to
the FCA Handbook in relation to MAR implementation. From 3 July 2016 when MAR takes effect, the FCA
proposes the following:

4.3.4 Disclosure of inside information
The current rules are set out in the Disclosure and Transparency Rules sourcebook (“DTR”). The FCA
proposes to replace the Disclosure Rules with Disclosure Guidance.
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4.3.5 PDMR transactions
Current rules regulating dealings by persons discharging managerial responsibilities (“PDMRs”) are
contained in DTR 3 and the Model Code. These rules require PDMRs of issuers, or “connected persons”
of those PDMRs, to report transactions in the issuer’s shares or in any financial instruments related to the
issuer’s shares. The issuer itself is required to announce, by the end of the business day following receipt,
any information reported to it by PDMRs/connected persons.
4.3.6 The Model Code
MAR contains provisions which govern dealing during a “closed period”, but due to incompatibility with
MAR the Model Code cannot be retained in its current form. The FCA proposes to retain the Model Code38
as far as possible as guidance on PDMR dealings, and also introduce into the listing rules (“LR”) a new
requirement for premium listed companies to put in place effective systems and controls regarding the
procedures that will allow PDMRs to apply for clearance to deal.

COMPLIANCE OFFICER BULLETIN

4.4 Legal and practical uncertainty
Absent the final wording for the legislative changes and amended FCA rules it is not a straightforward
exercise to form a clear picture of how MAR compliance will work in practice, and there have been
concerns from industry members and their advisers as to the workability of the regime. These concerns
stem from a number of “unknowns”, for example:
•

the extent to which accessing the FCA’s proposed “signposts” to MAR and its supporting legislation
will cause operational difficulties;

•

whether or not EU legislation will all be accessible on ESMA’s website;

•

the extent to which established UK case law can be relied on going forward;

•

whether the FCA will issue guidance on market abuse using its general powers (notwithstanding that
HM Treasury proposes to remove its statutory power under FSMA s.119); and

•

the status of previously issued FCA Market Watch newsletters, speeches, and final notices.

4.5 The UK criminal market abuse regime
As set out in Section 1, MAR is complemented by the Directive on Criminal Sanctions for Market
Abuse (“CSMAD”), which requires criminal sanctions for serious cases of insider dealing and market
manipulation. The CSMAD mandates minimum requirements for such penalties, although it remains
open to each EU country to go beyond the requirements of the CSMAD, for example, applying criminal
sanctions to less serious cases, or when the offences are committed recklessly.
The UK has chosen not to opt in to CSMAD on the basis that UK criminal sanctions for insider dealing
and market manipulation already exist in the criminal market abuse regime set out in Pt 5 of the Criminal
Justice Act 1993 and Pt 7 of the Financial Services Act 2012. However, whilst the UK has not opted into
CSMAD, UK firms operating cross-border should be aware of the possibility of incurring criminal liability
in those jurisdictions which are implementing CSMAD including, for instance, in respect of trading carried
out in London on a European exchange.
Firms should remain alert to possible developments in the UK criminal regime. Despite the fact the UK
has not opted into CSMAD, there may well be further changes to the UK sanctions that apply to the
criminal offences of insider dealing and market manipulation. The Government had been considering
introducing corporate criminal liability in relation to economic crime including market abuse. However,
this proposal is currently in hiatus as there have been no prosecutions under the model Bribery Act and
there is little evidence of corporate economic wrongdoing going unpunished. The Government also,
for the time being, shelved its review of whether current rules on corporate criminal liability should be
widened to make it easier to convict companies who commit wrongdoing.
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4.6 Current timetable and next steps for UK implementation
4 February 2016: This was the closing date for FCA consultation CP15/35 on MAR implementation.
By end Q1 2016: HM Treasury expected to finalise the secondary legislation necessary to amend domestic
law.
Spring 2016: Final FCA Handbook rules are expected to be published.
3 July 2016: MAR takes effect; UK amending legislation and amended FCA Handbook rules in force.

5 Compliance considerations
5.1 Delays in Level 2 and Level 3 material

•

the template for notifying ESMA of financial instruments in order that it can maintain its
comprehensive list of traded instruments;

•

the exemption for buy-back programmes and stabilisation;

•

ESMA guidelines on inside information to be disclosed on commodity derivatives markets or related
spot markets;

•

arrangements, procedures and record-keeping requirements for market soundings, and ESMA
Guidelines to assist the recipients of market soundings;

•

the systems and procedures for preventing and detecting market abuse, and the templates to be used
for submitting suspicious transaction and order reports;

•

the technical means for public disclosure of inside information;

•

the format of insider lists and the format for updating them;

•

the format for public notification of PDMR transactions;

•

the technical arrangements for objective presentation of investment recommendations and statistics;
and

•

the mechanics of co-operation arrangements between Member States, ESMA and third countries.

5.2 Policies and procedures, systems and controls
The new MAR regime will necessitate updates to firms’ internal policies and procedures and some
systems and controls changes. Whilst a thorough mapping exercise should be conducted to ensure all
policies are appropriately adapted for MAR compliance, the following policies and procedures will require
significant attention:
•

Market soundings: Appropriate procedures will need to be established and documented in respect of
the procedural and record-keeping requirements of this new safe harbour.

•

Insider lists: The procedures will need to be adapted to reflect the enhancements in MAR and the new
template.

•

PDMR transactions: Policies and procedures will need to be adapted to reflect the wider list of
notifiable transactions and the reporting to and by the issuer or EAMP of such transactions.

•

Linked to PDMR transactions, share dealing codes and/or own-account dealing policies will need
amendment.

•

Policies and procedures for public disclosures of inside information will need adapting.
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It is likely that firms will experience significant teething troubles while the new MAR regime beds in. Only
a few short months before MAR becomes directly applicable we still cannot see the final shape of the
UK rulebook or statutory framework. This is due to the fact that, at the time of writing, the Commission
is very late in producing much of the Level 2 legislation (and there are similar delays in ESMA’s Level 3
guidelines) that will flesh out MAR’s framework. This includes necessary finalised detail on:
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•

The firm’s conflicts policy may require updating.

•

Firms are likely to have to adapt their market abuse surveillance arrangements, to take into the
account both the expanded scope of the regime and the requirement to report suspicious orders.

5.3 Training
MAR is likely to require extensive training for many of the firm’s staff, and retraining particularly for
PDMRs, insiders and staff in the compliance function. All staff will need to be trained on the extended
scope of instruments and venues.
MAR will also involve many changes to internal documents, lists and reporting templates, which will
require extensive overhaul of internal handbooks and/or manuals.

6 FCA thematic work and enforcement expectations in 2016

COMPLIANCE OFFICER BULLETIN

6.1 Overview of FCA enforcement priorities for 2016
After a spate of “big stick” fines against major banks in recent years, in its most recent Business Plan for
the year 2015/2016 the FCA listed individual accountability as one of its key priorities, with enforcement
action against individuals set to rise.
The appointment of Mark Steward as the FCA’s new Director of Enforcement and Market Oversight is likely
to increase the spotlight on market abuse. Jamie Symington, the FCA’s director of investigations, stated in an
interview earlier last year that the agency was looking specifically to “focus on market abuse and insider trading”.
In February 2016, for the first time, the FCA took enforcement action against a firm for inadequate
systems and controls around market abuse, without any abusive practices having actually taken place.
This is a clear warning to all firms about the importance of tightening their controls in this area.

6.2 FCA thematic reviews into market abuse
Thematic reviews are tools by which the FCA (like its predecessor the FSA) looks in detail at particular
sectors or practices amongst its regulated firms. In its Business Plan for 2015/2016, the FCA stated that: “In
line with our new strategy and priorities, we will focus on delivering fewer, more in-depth pieces of work.” In
keeping with that theme, the FCA released the results of two thematic reviews looking at aspects of market
abuse in 2015. The first of these was a review of the practices of asset management firms in controlling the
risks of market abuse being conducted by asset managers (TR 15/1). The second was a review into the flows
of confidential and inside information. That review focused in particular on the debt capital markets and
mergers and acquisitions teams in small to medium-sized investment banks (TR15/13).
Both reviews set out the detailed findings of the FCA from their review. In particular, they set out
examples of what the FCA has identified as good and poor practices within the firms reviewed. Whilst the
good and poor practices will not become rules, firms should take care to ensure that they have considered
and adapted their own practices and procedures to reflect the findings. Based on previous thematic
reviews in other sectors, the reviews may result in Final Notices being issued to firms. Similarly, firms that
are subsequently found not to have followed the good practices, and perhaps to more the point continued
to follow the poor practices, can expect to run into difficulties with the FCA. It is important, therefore that
this type of “soft guidance” is not overlooked by firms.
6.2.1 Asset management firms and the risk of market abuse (TR15/1)
In February 2015, the FCA published a paper entitled “Asset management firms and the risk of market
abuse” which set out findings from its thematic review of how asset management firms control the risk of
committing market abuse. The review looked at the activities of 19 asset management firms with assets
under management of between £200 million and £100 billion. The FCA considered how asset managers
sought to control a number of risks, including insider dealing, improper disclosure of inside information,
and market manipulation. The report also set out examples of good and poor practice that the FCA had
observed during the course of its review. Whilst now being a year old, it remains an extremely valuable
tool for managers in reviewing their systems and controls to ensure that they are in line with the FCA’s
current expectations of best practice in this area, even after the implementation of MAR in 2016.
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Generally, the FCA found that, in the majority of firms reviewed, work needed to be done to ensure that
the firm’s practices and procedures operated effectively and covered all material risks. The FCA focused
in its review on what it perceived to be the key aspects of an effective framework to manage market abuse
risk. Helpfully, the review acknowledges that smaller firms may not require the same types of procedures
as larger managers.
Firms should review their market abuse policies to ensure that they are sufficiently robust on the points
identified in the thematic review. Whilst the thematic review which led to TR15/1 was focused on the asset
management sector, the guidance provided in the report will be of relevance to a much wider range of
firms, including corporate finance firms, broker dealers, and issuers.
The main aspects of TR15/1 were as follows:
The first step to protecting against misuse of inside information is for a firm to identify when it has
received price-sensitive information. The FCA found that most firms it reviewed did not have effective
policies where market soundings are made and felt that firms should improve their practices here.
The conduct of market sounding exercises is an area of particular focus given the fines against David
Einhorn and Greenlight Capital Inc in 2012. Clearly, the detailed provisions on market soundings to be
introduced by MAR will need to be implemented by firms. However, it is important not to lose sight of
the practical points raised here, many of which will continue to be very relevant post July 2016.
•

Good practice: A documented assessment following declined soundings could be made to ensure
that any receipt of inside information is detected.

•

Poor practice: Firms receiving potentially price-sensitive information either did not identify it as
such, or they failed to take action, for example, by adding the issuer to which the information
related to their restricted list.

(b) Company-specific research
Whilst all firms visited by the FCA had practices to avoid the unnecessary receipt of inside information
when preparing research on issuers, these practices were often not documented or were inconsistently
applied within the firm:
•

Good practice: One fund manager avoided having meetings with issuers at a point when the issuer
was in a close period. In a smaller management firm, it may be appropriate for the senior fund
manager to discuss the information received by junior team members in meetings with issuers to
determine whether any inside information had been received by the firm.

•

Poor practice: It is considered poor practice for a fund manager simply to rely on the issuer to
monitor whether inside information is disclosed.

(c) Controlling access to inside information and managing the risk of improper disclosure
The FCA noted that the vast majority of firms it reviewed used a restricted list to document the receipt
of inside information. All firms limited the sharing of information to those who needed to know.
•

Good practice: Firms should keep a detailed log of who has received inside information. This can
help in monitoring how effective the firm is at restricting the spread of inside information.

•

Poor practice: One firm notified all traders when inside information had been received as an
interim measure to prevent trading whilst formal system blocks were put in place. Too much
information was provided at that point leading to the unnecessary dissemination of inside
information and increasing the risk of abusive trades being carried out.

COMPLIANCE OFFICER BULLETIN

(a) Managing the risk that inside information could be received but not identified

(d) Pre-trade controls to prevent market manipulation and insider dealing
Segregated equity dealing functions were a key feature of the majority of firms reviewed. Most had
a reporting line for dealers which was independent of the fund managers to avoid the risk that
managers could make inappropriate use of trading information received from other clients of the firm.
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•

Good practice: The review of fund managers’ orders by an independent colleague provides the
opportunity to raise concerns before execution.

•

Poor practice: Having no independent checks on orders before they are placed, in particular to
assess trades taking place within the firm at a time when inside information was being held.

(e) Post-trade surveillance

COMPLIANCE OFFICER BULLETIN

Only two firms had an effective post-trade market abuse surveillance programme. Those firms had
a systematic process to identify and assess trades for suspicious characteristics (e.g. trades entered
into just before an issuer made a price-moving announcement). The FCA noted that post-trade
surveillance is important in both detecting, and also in deterring, market abuse.
•

Good practice: Regular monitoring of recorded phone lines increases the probability of detecting
market abuse and encourages staff to raise concerns that inside information may have been
received. One firm went so far as to perform a media search to check for misleading statements
being made in public.

•

Poor practice: Having systems which are unable to adapt to changing market conditions in
flagging potentially suspicious trades for review.

(f) Personal account dealing policies
The FCA’s rules require firms to have personal account dealing policies aimed at preventing market
abuse.
•

Good practice: Pre-trade approval and post-trade reviews should be in place to monitor suspicious
activity in relation to personal account dealing.

•

Poor practice: Some firms reviewed did not extend their personal account dealing policies to
preventing or monitoring front-running of trades (e.g. entering transactions before a fund).

(g) Training
All except one of the firms reviewed provided training on market abuse. However, it is important for
this to take place on a regular basis to enable up-to-date information to be provided to employees,
to discuss recent changes, and to allow senior management to reiterate the company approach to
market abuse risk. This is particularly the case with the changes to the regime to be effected in July
2016. Firms should ensure that training they provide is tailored to their particular business.
•

Good practice: Face-to face-training should complement online training as it allows discussion of
scenarios and enables people to have a full understanding of how the rules work in practice.

•

Poor practice: Relying solely on on-line training. Where on-line training has been used, some firms
failed to monitor whether staff had worked through the modules too quickly.

6.2.2 Flows of confidential and inside information (TR15/13)
In December 2015, the FCA published the results of its thematic review into the way that investment
banks manage and monitor the flow of confidential information around the firm. The focus of the FCA’s
review was the debt capital markets and the mergers and acquisitions team in small to mid-sized
investment banks.
Whilst the review did not look at the issue of market abuse, the flows of confidential information within
firms are so intrinsically linked to abusive or manipulative practices, that the report is vital reading for
firms when considering their market abuse procedures.
The key messages from the review make interesting and informative reading—if perhaps not overly
surprising! Among the messages are that firms should ensure that personnel at all levels understand
the importance of keeping information confidential, and that firms and business heads need actually to
manage the risks, rather than just identify that it is an issue.
Although the review looked at the then current practices within the firms assessed, the findings will still
be relevant following the implementation of MAR.
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The findings and guidance are set out in three broad areas in the document:
(a) Circumstances posing heightened risk
Firms should consider the circumstances that are likely to give rise to an increased risk of confidential
information being shared too widely. Examples given include where a firm has grown significantly or
has changed business models.
(b) Conduct, culture and responsibility
Care must be taken to ensure that everyone within a firm is aware of, and considers, the risks
surrounding the disclosure of confidential information. The FCA noted that senior management of
firms must ensure that they fully understand and appreciate their responsibilities in controlling the
flow of information within the firm. However, the review also found that employees at all levels should
take greater care when considering whether it is appropriate to share information.

Examples of good practice provided included having senior management standing alongside
compliance at training sessions to demonstrate the importance that senior management place on
compliance matters. A member of the compliance function should also be included on new business
approval teams and be actively involved within the business (rather than being seen as a remote
quasi-administrative function).
The review also looked closely at policies and procedures around information sharing. In particular,
firms should ensure that information is not shared too widely. When information is shared, senior
management and staff are expected to be able to explain why the sharing was necessary. In examples
of bad practice on information sharing, firms were observed discussing confidential information
about ongoing transactions in large team meetings containing people who were not involved in the
transaction (and potentially were even on different teams).
One recommendation of the FCA was that “firms may want to consider keeping a list of deal team
members with access to the information even where they are not required to maintain a formal insider
list”.
(c) Firm systems, procedures and infrastructure
At a structural level, firms should take greater care in considering whether employees with conflicting
responsibilities should be situated near each other and how properly to manage those risks. They
should also ensure that policies and procedures are fit for purpose. This means that they are
sufficiently well tailored and also user friendly. The detailed findings in the report emphasised the
importance of regularly reviewing and updating policies and procedures, as well as ensuring that
they are sufficiently tailored to the firm in question. Given that firms will need to revisit their policies
to ensure compliance with MAR, firms should carefully consider using this as an opportunity to
undertake a broader review of their policies and approach. Firms are also reminded to ensure that
they have regular and effective training on market abuse and other compliance matters.
Firms should also be mindful of new and emerging technologies and communication platforms to
ensure that they can properly monitor the activities of staff.
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In ensuring that a firm properly promotes the importance of protecting inside and confidential
information, it should ensure that the lines of accountability for managing the flow of that information
are clearly defined.

6.3 Insider dealing: Case updates
6.3.1 Damian Clarke
In June 2014, the FCA announced39 that Damian Frank Clarke, a former equities trader at Schroders
Investment Management Ltd, had been charged with nine counts of insider dealing, contrary to s.52(1)
of the CJA. The offences related to trading in shares and spread bets between 30 October 2003 and 28
November 2012. Mr Clarke’s trial began on 14 March 2016 and he entered a guilty plea to all nine counts
on 15 March 2016.
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6.3.2 Manjeet Singh Mohal, Reshim Birk and Surinder Pal Singh Sappal
In April 2015, the FCA issued a press release40 announcing that, as part of an investigation it had been carrying
out, three men had been charged at Westminster Magistrates’ Court with insider dealing offences relating to
trading in Logica Plc shares in May and June 2012. The trading was contrary to ss.52(1) and 52(2)(b) of the CJA.
Manjeet Singh Mohal was charged with two counts of insider dealing by disclosure of inside information,
Reshim Birk was charged with one count of insider dealing by dealing in securities (shares and options),
and Surinder Pal Singh Sappal was charged with one count of insider dealing by dealing in securities
(shares). A trial date has yet to be confirmed.

COMPLIANCE OFFICER BULLETIN

6.3.3 Operation Tabernula
Operation Tabernula is described by the FCA as its “largest and most complex insider dealing
investigation”. It is also one of the most long-running, having been commenced in 2007 by the FSA, and
is also the first insider dealing investigation to have been carried out jointly with the Serious Organised
Crime Agency (now the National Crime Agency). Following the arrest in 2010 of seven men (including
two senior City professionals at leading City institutions and one City professional at a hedge fund) on
suspicion of being involved in a sophisticated and long-running insider dealing ring, four individuals have
been charged with conspiracy to commit insider dealing, and two more with insider dealing.
So far three individuals have pleaded guilty to connected charges of insider dealing brought under
Operation Tabernula:
•

In March 2013, Paul Milsom, a former senior equities trader at Legal and General Investment
Management (Holdings) Ltd (“LGIM”), pleaded guilty and was sentenced at Southwark Crown Court
to two years’ imprisonment for disclosing inside information between October 2008 and March 2010.
A confiscation order was also made in the sum of £245,000.

•

In March 2014, Graeme Shelley, a former trader at Novum Securities, received a two-year suspended
sentence and the judge imposed a confiscation order of £588,000.

•

In March 2015 Julian Rifat, a former senior execution trader at Moore Capital Management LLC, was
sentenced to 19 months’ imprisonment for insider dealing. He was also fined £100,000 and ordered to
pay costs of £159,402.

The trials of the other individuals began on 11 January 2016.

6.4 Market abuse focus in the US
2015 saw a number of actions in the US around market abuse, with the US authorities also securing their
first criminal conviction for “spoofing” under the anti-spoofing provisions introduced by the Dodd Frank
Act 2010 into the US Commodities Exchange Act. US-based oil trader Michael Coscia41 the founder of
Panther Energy Trading was convicted of six counts of spoofing and six counts of commodities fraud.
Following Coscia’s conviction, Timothy Massad, the CFTC chairman made clear that the CFTC would
continue to prioritise civil action against spoofing, stating: “If [traders are] entering a lot of orders without
the intention to consummate, then they should go talk to their lawyers.”42

7 Beyond MAR: Global standards for fair and effective FICC markets
The Fair and Effective Markets Review was launched in 2014 to review the fairness and effectiveness
of fixed income, currency and commodities (“FICC”) markets. The FEMR looked at the root causes of
misconduct in these markets, including examining issues such as: the market structures that presented
opportunities for abuse; standards of market practice; internal governance and control; limited market
discipline; incentives; and perceptions in the FICC markets that misconduct would go unpunished. FEMR
identified that the market abuse regime needed to be broadened in order to cover products traded in the
FICC markets, and noted that regulatory change to be introduced by MIFID II and MAR should address
many of the problems seen in the FICC markets through during the financial crisis.
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Unacceptable behaviours in FICC markets
•

Colluding to manipulate markets or seeking to mislead market participants.

•

Engaging in trading behaviour that gives a misleading impression of the available supply of, or
demand for, a financial instrument, or secures the price at an artificial level.

•

Engaging in behaviour that has the effect of manipulating a benchmark.

•

Spreading rumours that are known to be false.

•

Improperly disclosing or trading on the basis of market sensitive information.

•

Misusing client information or committing any act that would constitute a breach of client
confidentiality.

•

Front running a client order.

MiFID II and MAR will have a considerable impact on the fairness and effectiveness of FICC markets.
MiFID II will, in particular:
•

Extend pre and post-trade transparency requirements to FICC markets. These obligations will apply
to all multilateral trading venues (RMs, MTFs and OTFs) and organised forms of bilateral trading
conducted by “Systematic Internalisers” (including, for example, large OTC market makers).

•

Extend non-discriminatory access requirements to FICC trading venues classed as OTFs. These open
access requirements should help to remove unnecessary barriers, and support moves to more all-toall trading.

•

Introduce strong requirements on venue operators to prevent or manage conflicts of interest,
including banning operators from most forms of dealing against their own capital within the
system. The rules should act as a strong safeguard against the incentive for operators to profit from
information concerning trading flow at the expense of participants within their trading systems.

MAR will extend the coverage of market abuse provisions so they apply to products traded in the FICC
markets. The extended scope of MAR means that a greater range of FICC instruments will be covered.
Similarly, MAR’s widening of the scope of offences where behaviour in financial instruments affects spot
commodity markets and the new civil offence of benchmark manipulation will also have great impact. As
the FEMR itself noted, several of the historic cases of misconduct in fixed income instruments that were,
at the time, outside the scope of market abuse rules, would have been directly captured had the new
MAR regime already been in force.43
Despite the improvements MiFID II and MAR will introduce, there is additional work to do to improve
the fairness and effectiveness of FICC markets. The FEMR published its final report in June 2015,44 and
the FCA has, together with HM Treasury and the BoE, accepted the 21 recommendations of the report.
The report’s recommendations aim to help restore trust and improve standards in FICC markets. The
following recommendations are relevant in relation to benchmarks and FX markets:
•

Extension of the UK regulatory framework for benchmarks to cover seven additional major UK FICC
benchmarks45 (see s.3.2 of the report). Following HM Treasury and FCA consultations, the extension
took effect on 1 April 2015.

•

Exploring ways to ensure benchmark administrators publish more consistent self-assessments
against the International Organization of Securities Commissions (“IOSCO”) principles for financial
benchmarks, and provide guidance for benchmark users.46

•

Agreeing a single global FX code.47

•

Creation a new statutory civil and criminal market abuse regime for spot FX, drawing on, among other
things, the work on the global FX code.48
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Source: FEMR Final Report, June 2015.
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•

Measures to improve the controls and transparency around FX market practices, including “last look”
and time stamping.49

A full implementation report to the Chancellor and the BoE Governor will be prepared by FEMR’s chairs
by June 2016.
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Notes
1.

Directive 2003/6/EC.

2.

Directive 2014/65/EU and Regulation (EU) No.600/2014.

3.

The Fair and Effective Markets Review (“FEMR”) is discussed at Section 7.

4.

Financial instruments are listed in Section C of Annex I of MiFID II (Directive 2014/65/EU).

5.

MAR art.2(2).

6.

MAR art.2(3).

7.

Recital (20).

8. Instruments created under the EU Emissions Trading Scheme Directive (2003/8/EC). MAR defines
emission allowance by reference to Annex I s.C(11) of MiFID II.
9.

Recital (37).

10. Regulation (EU) No.1031/2010.
11. Article 3(29).
12. Article 27(3).
13. As at the time of writing, these guidelines have not yet been published. ESMA guidelines will
establish a non-exhaustive indicative list of information which is reasonably expected or is required
to be disclosed in accordance with legal or regulatory provisions in EU or national law, market rules,
contract practice, or custom on the relevant markets to which art.7(1)(b) refers.
14. Article 7(3) and see Recitals (16) and (17).
15. Article 8.
16. Article 10.
17. Articles 12 and 15.
18. Draft Commission Delegated Regulation of 17 December 2015 art.4. The delegated regulation
provides summaries of practices and examples of scenarios in which those practices are likely to be
abusive.
19. MiFID II art.17, imposes authorisation requirements, organisational requirements, and record-keeping
requirements in connection with these strategies.
20. Note that art.12(1)(c) makes particular reference to high-frequency and algorithmic trading; however
these behaviours are also prohibited even if done by other methods.
21. See Recitals (32) and (33).
22. Article 9(1).
23. As defined in MiFID II Directive art.4(1)(7).
24. FSMA s.118(5).
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25. Commission Delegated Regulation (EU) of 26 February 2016 supplementing Regulation (EU)
No.596/2014 of the European Parliament and of the Council laying down regulatory technical
standards on the criteria, the procedure and the requirements for establishing an accepted market
practice and the requirements for maintaining it, terminating it, or modifying the conditions for its
acceptance.
26. Recital (41).
27. Draft Commission Delegated Regulation (EU) of 17 December 2015 art.5.
28. MAR allows a threshold of up to €20,000 to be imposed if required but the UK proposal is to retain
the lower figure.
29. Commission Delegated Regulation (EU) of 17 December 15 art.10.
30. See note 29.

32. Article 3(1)(34).
33. Article 25.
34. Wholesale energy products are defined for the purposes of MAR in art.2(4) of EU Regulation
No.1227/2011 on Wholesale Energy Market Integrity and Transparency (“REMIT”), which prohibits
market abuse in physical and OTC financial transactions in wholesale energy products and provides
for monitoring of wholesale energy markets.
35. Commission Implementing Directive (EU) 2015/2392 of 17 December 2015 on Regulation (EU)
No.596/2014 of the European Parliament and of the Council as regards reporting to competent
authorities of actual or potential infringements of that Regulation. OJ L332, pp.126–132, 18
December 2015.
36. See https://www.fca.org.uk/static/fca/documents/consultation-papers/cp-15-35-mar.pdf. [Accessed 11
March 2016.]
37. MAR 1 (Chapter 1 of the Market Conduct sourcebook).
38. Currently located in Annex 1 of LR 9.
39. See http://www.fca.org.uk/news/firms/former-equities-trader-charged-insider-dealing. [Accessed 11
March 2016.]
40. See http://www.fca.org.uk/news/three-charged-with-insider-dealing. [Accessed 11 March 2016.]
41. Mr Coscia was disciplined by the FCA in July 2013 for “layering”: http://www.fca.org.uk/your-fca/
documents/final-notices/2013/michael-coscia. [Accessed 11 March 2016.]
42. As reported in an article by Reuters on 4 November 2015: http://www.reuters.com/article/courtspoofing-cftc-idUSL1N12Z28T20151104. [Accessed 11 March 2016.]
43. FEMR report s.4.2.
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31. Defined in art.19(11) as the period of 30 calendar days before the announcement of an interim
financial report or year-end report which the issuer is obliged to make according to: (a) the rules of
the trading venue where the issuer’s shares are admitted to trading; or (b) national law.

44. See http://www.bankofengland.co.uk/markets/Documents/femrjun15.pdf. [Accessed 11 March 2016.]
45. FEMR report s.3.2.
46. FEMR report s.3.3.
47. FEMR report s.4.3.3.
48. FEMR report s.4.3.3.
49. FEMR report s.4.3.3.
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Issue 136—FCA and PRA Enforcement Action:
Themes and Trends
Authors: Travers Smith Regulatory Investigations Group

Nonetheless, the 2015 figures are still huge and firms should not rush to interpret this drop as
evidence that market participants have somehow turned a metaphorical corner and mastered the
complexities of the UK regulatory regime. For one thing, the £910 million total is almost double
the £474 million in total combined penalties levied by the FSA and FCA in 2013, suggesting that
when viewed in context, 2015 remained a busy year for enforcement.
During 2015 and early 2016, the regulators published a significant number of final notices, with
some imposing record individual fines for breaches of the particular type of rule to which they
related. Many regulatory decisions in that period recite all too common failings, such as failure
to comply with the FCA’s client asset and client money rules, misunderstanding of transaction
reporting requirements and operation of deficient anti-money laundering systems and controls.
Given the amount of ink spilled by the FCA, and the FSA before it, warning of the importance of
robust procedures in these areas, it is unsurprising that the resulting fines were particularly heavy.
The last 12 months also saw an increase in regulatory action to punish firms for failing to be
open and cooperative with the regulators, acting as a reminder that non-disclosure of important
information, or disclosure of misleading or inaccurate information, to the FCA or PRA is likely to be
met with a strong response and will almost inevitably exacerbate the penalty for any connected
misconduct. The supervision exercised by firms over appointed representatives or delegates
has also been under the regulatory microscope, with a number of firms having failed to exercise
sufficient oversight in this area and being held fully responsible for the unfortunate consequences.
The perennial problem of ensuring the fair treatment of customers in connection with the
processing of PPI complaints remains another constant theme, with breaches of that requirement
resulting in significant potential consumer detriment and costing some banks dearly.
Overall, therefore, while there may not have been many attention-grabbing headlines during 2015
and early 2016, time and again one important lesson shone through: namely, that failure to read,
and comply with, the fine print of the regulators’ rules can still be extremely costly. As always,
firms would be well advised to learn the lessons from the failures of others in order to ensure that
they are not doomed to repeat those same mistakes themselves.
In this issue, members of the Travers Smith Regulatory Investigations Group highlight some of the
more important FCA and PRA enforcement actions that were published between 1 March 2015
and 29 February 2016, identifying the main themes and the lessons to be learnt by all firms.
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In hindsight, 2014 represented something of a high point for the FCA’s Enforcement Division,
with total penalties levied against firms reaching a record of almost £1.5 billion for that year,
bolstered in particular by five separate fines that each exceeded £200 million. However, many
had been predicting that the seemingly perpetual trend of increasing aggregate annual penalty
figures could not be sustained indefinitely and so it proved in 2015 when the yearly total suffered
a significant decline to approximately £905 million. Even after taking into account the separate
PRA enforcement actions in 2015, the combined total for all regulatory penalties in that year was
less than £910 million.
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The regulatory environment in which financial institutions operate has been one of constant
change and evolution in recent years, not only as a result of the UK regulators’ own initiatives, but
also as a direct consequence of the need to implement European directives within the UK, and
domestic and international responses to the credit crisis.
For over 13 years, Compliance Officer Bulletin has been dedicated not only to aiding compliance
officers to keep up to date with an unending series of changes to the UK regulatory regime, but
also to providing unrivalled commentary and analysis on how FCA and PRA regulations impact on
them and their business.

COMPLIANCE OFFICER BULLETIN

Published 10 times a year, Compliance Officer Bulletin provides in-depth, authoritative analysis of a
specific regulatory area—from the complaints process to FCA investigations, money laundering to
conduct of business, and from Basel to corporate governance. Each issue offers you a concise and
practical resource designed to highlight key regulatory issues and to save you valuable research
time.
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Compliance Officer Bulletin gives you a simple way to stay abreast of developments in your
profession.
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